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this thing of castigating our brother lawyers and the bench, and work
to the end of elevating the profession in the public mind. We don't
need it for ourselves because we think well of ourselves and if we don't
think well of ourselves, who is going to. But let us take the time in
the interest of our own welfare and the welfare of the future bar
particularly. The oldtimers, of course, have survived notwithstanding.
The medical association as we all know the world over is in the
throes of a terrible tragedy and we of the legal profession are failing
also. We are going to have to face it, and the only way we can overcome it in the American Public is through salesmanship. We have got
to do it. They won't come to us and ask us about these things. We've
got to tell them.
SOME REFLECTIONS ON THE TRIAL OF A LAWSUIT
AN ADDRESS BY JUDGE

THOMAS F. MURPHY,

UNITED STATES DISTRICT COURT, NEW YORK

It is true I am following Judge Medina. Judge Medina told me that
I should accept your kind invitation because he never enjoyed himself
more than at the table of your hospitality, and he urged me to follow
suit.
The fact that I follow Judge Medina has only two points in common
with the Judge. Judge Medina has a moustache, and Judge Medina
comes from New York, and I can assure you that that's where the
similarity ends.
Judge Medina wrote to me when I was nominated with him by the
President. He told me how happy he was that I was going to follow
him and I wrote back and told him that in 1930 when I took his course,
I had no idea that our lives would even come in close contact, and it
has been a source of great pride to me that I am now in some small
way connected with Judge Medina, although he is now my boss. But
I'm very proud to be your guest here this afternoon, and fully appreciate your kind invitation to permit me to speak to such a group of
men and women, these sons and daughters of pioneer Americans. It
has given me an opportunity to see your great Northwest and I say
it in passing and I assure you that it is of only minor importance, but
I have had the pleasure of doing it at your expense.
I didn't know when I received your invitation what subject would
be most interesting to talk about. I have come to the conclusion that
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I will talk to you about my experiences in the trial of a law suit, and
I ask you to measure that experience by the short time that I have
been a lawyer. Because what I propose to do is not to speak to you,
say from Mount Olympus, but to speak as I may as a friend, among
friends, and then perhaps, if we have time, to open the floor to any
questions you care to ask me.
I don't know, but I feel that inwardly most lawyers feel that he or
she could have tried a case better, and that's why I have picked the
subject of "Trial Experience," because in the last analysis most of us
are Monday morning quarterbacks.
Now, in the trial of a law suit as I understand it, to begin at the
beginning, you begin with the pleadings. But unfortunately law suits
start before the pleadings, and in a civil case your client has usually
written a letter and perhaps four or five letters before you are called
in to help. In a criminal case, oftentimes your client has had an interview with the police, or perhaps with some agency of the federal
government,--long before. Sometimes, irretrievably too long before he
remembers your number. I have no solution for these pretrial lapses.
Perhaps any solution would put us all out of business.
But to begin at the beginning, these pleadings, either in the form
of a complaint or an indictment or information are generally too
lightly dealt with. My experience has been that few lawyers, prosecutors included, spend any time worth mentioning in the preparation
of the pleadings before the pleadings are filed.
Some of the successful jawyers that I know, those that are more
successful than others, at least read the annotations in the Digest and
I tell you that my experience is that is the exception. Very few lawyers.
devote the time that should be devoted to an understanding of the
indictment or the preparation of a complaint.
Very few lawyers go into the history of the legislation. How many
here recall, for instance, that the trial of Hauptmann for the murder
of the Lindbergh baby hinged on a matter that to the ordinary lawyer
was so minute, but which matter had to be proved beyond a reasonable
doubt since it was an element of the crime, namely, that the window
to the baby's room was opened by Hauptmann. New Jersey had a
statute like a great many states. It provides that a felony murder had
to be committed where a certain particular crime was committed. In
New Jersey at the time the felony murder statute provided that the
crime of-I think it was burglary-had to first be proved before the

STATE BAR JOURNAL

[Nov.

crime became murder in the killing of a child. So, the Attorney General
who tried the case, had to first prove beyond a reasonable doubt that
the window was opened by Hauptmann. He had to prove a breaking
and entering, and although nothing in fact was broken, he had to
prove that element of the crime. And not only did he have to prove
it, but he had to thoroughly understand the proof before the indictment was drawn. So, I say to you, ladies and gentlemen, that the
pleadings and an understanding of the pleadings is a job that should
meet the lawyer's first attention in any civil or criminal suit.
The haste in giving the pleading to a stenographer before the proof
is thoroughly understood can result in a pleading that will come back
to haunt you and perhaps a more telling blow, the loss of a client, will
result.
So my first reflection is that there is no greater responsibility borne
by a lawyer than to diligently and adequately exhaust the proof before
the pleadings are prepared and filed. It reduces trial headaches and
you know where you are going when you start, which is a good practice
even in law.
And then I found too, that the preparation of the witnesses pays
priceless dividends. Of course, I am not referring to the preparation
of witnesses that a friend of mine had an experience with. He was
getting ready to try a negligence case and he called his client in just
a day or two before the trial and he said to the plaintiff, "Now, how
do you say this accident happened" and the client said, "Well, you
are my lawyer, you tell me." I'm not referring to that kind of preparation; but I'm referring to the kind of preparation where you sit down
with your client and witnesses and exhaust all of their memories with
regard to all the relevant facts. This, of course, presupposes that someone has done some investigation for you.
In connection with investigation I have always found it to be a
rather helpful practice if the investigator works under the lawyer who
is going to try the case, or at least a lawyer who is familiar with the
pleadings and expected proof.
Now, these talks with witnesses I have found should be had in a
friendly homelike atmosphere. I think you should remember, and I'm
sure that most of you do, that most clients and most witnesses have
never seen the inside of a courtroom. In fact, most have never seen
the inside of a law office, and I have found that it pays to let the
witness tell his story with all of the hearsay and unsupported con-
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clusions that lay people are wont to use, despite Professor Wigmore
or any of the rules of evidence. After the witness has so bared his
breast so to speak, and you make whatever little notes you think are
advisable, one of the things you should try to do as you talk to the
witness is to get your impression of what that witness's impression
will be on the jury.
I have found too that after the witness leaves your office, if you
reduce his facts to some sort of a narrative statement, and incorporate
sort of a preparatory note to your narrative, a description of the witness, his personal attributes or some oddity or catch phrase, you will
be able, assuming there are a number of witnesses, upon re-reading the
narrative to recall visually in your mind what the witness looked like
and it will help you in remembering the impressions that he made on
you and in turn will make on the jury. I have found that it is bad to
cross-examine the witness at that time, because there will come another
time and that time is just prior to trial.
I know a great negligence lawyer in New York who shortly prior
to trial brings his witnesses in and has in his own office a raised platform with a chair on it. He puts the witness there and he or one of his
assistants cross-examines him ruthlessly so that when a witness gets
into court and is met by you, a cross-examination means nothing.
When I first interviewed Mr. Chambers, I had a problem, I thought,
of an approach to that man. I had read all of the FBI reports. I had
read all of the Congressional hearings. I had read all the grand jury
testimony. I had read all of the testimony that was taken in the libel
suit, so I wasn't short on the facts. But I did know from what I had
read that the man was an: intelligent man and had been interrogated
by inquisitors ad nauseam. I just didn't want to upset any relationship
that he might have to the case by some mistake that I would make, and
I wanted to find out, if I could, just whether he and I could get along.
And so my original purpose in seeing him, and incidentally I saw him
at his farm because I thought it would be better than my office-my
original purpose was to sit down and talk with him and gain what
impressions I could, since he was to be my important witness, so that
I could then translate those impressions into some plan that would
help me in the law suit. So we sat down and as he says in his book,
we talked small talk.
I told him a little bit about myself. I told him about court room
practices and about where the jury box was and where the witness
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chair was and where the judge sat; what the judge did. I told him
about the acoustics in the court room and then we talked generally of
the farm and his animals there and books, and through some accident
about the Hungarian revolution, and purposely or not, I don't know,
Mr. Chambers put the wrong century on the revolution and I corrected
him. I think, almost instantly at that point after I politely corrected him, I saw a gleam in his eye that said, well, at least this guy
isn't completely stupid, and we got on famously after that.
Now, as I said, after you have reinterviewed your witnesses, just
prior to trial in this fashion, where you explain to the witness what
Mr. Wigmore wants him to do, and explain to him how the judge will
interrupt or the other lawyer objects if he doesn't follow these silly
rules, I have found that witnesses catch on pretty quickly. But after
you have explained these things to him you have to cross-examine him
on every possible thing that is relevant and you will find that he
becomes a protagonist wanting to sustain what he told you before.
Then if you find out that there is an error, call his attention to the
error or the inconsistency. Of course, if you don't, your adversary will
call it to the jury's attention from now until Kingdom Come.
After you have interviewed these witnesses and you are about ready
to prepare your case for trial you are confronted with the plan that
is going to be most advantageous to your cause, the plan that is going
to be so presented to the jury, that it is going to have the dramatic effect
that you want. All that you have in an effort to make you the master
planner is your recollection of the facts and the various personalities
of these witnesses, and it's the sum total of those that is the compass
of your plan.
Now, oftentimes your plan includes the possibility of not including
all of your witnesses, the possibility of perhaps leaving one or two
for rebuttal. I have found that in criminal cases the prosecutor takes
a very large gamble if he leaves one or two live witnesses out. Then if
the defendant doesn't take the stand you are just stuck with two live
witnesses that the jury doesn't even suspect. But in civil cases the
gamble is not too big, and it's based on the theory that you have to
have enough for a prima facie case, and the rebuttal witnesses after
your opponent gets finished add just a little luster, a glamour to your
case that might impress the jury.
I have found too that one of the nice gambles to take is the gamble
that your opponent will bring out the best evidence from one of your
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witnesses. But I have found that you can only do that with very intelligent witnesses, and you will have to explain to him or her the plan,
and that theory is based upon the fact that the late cartoonist Tad had,
namely, that they will do it all the time. Lawyers love to cross-examine,
and I think Tad was about ninety percent right. They do it ninety
percent of the time and it has a most telling effect when your adversary on cross-examination brings out the evidence that you could
easily have brought out on direct, because somehow or other the jury
feels that man is telling the truth and your adversary wouldn't have
asked him if it wasn't the truth. But, you can guess wrong on that too,
and that is the ten percent margin that I was talking about.
I had an interesting experience in the Hiss case with one of the
federal judges, Judge Wyzanski. Judge Wyzanski testified as a character witness in the first trial for the defendant, and on cross-examination, I limited my cross-examination to a little newspaper account that
I had which reported a speech that he had given about two years
before. So I merely asked the judge whether, reading the squib, that
fairly represented the speech that he had made. He said that it did
and I asked no other question. I thought it left an impression with the
jury, because of the judge's admission and because of the squib-the
newspaper story that he was in sympathy with the American Youth
for Democracy. After the jury disagreed and before the second trial,
Judge Wyzanski wrote me a letter, and he enclosed in his letter a copy
of the original speech that he had made, and suggested that I read it,
because he said that the newspaper account didn't fairly summarize
the entire speech. This speech was a very erudite dissertation on guilt
by association, and I did read it.
And then Judge Wyzanski appeared at the second trial. Now, his
direct examination never touched on the speech at all, and I kept
thinking that if I got up and cross-examined on this matter of the
speech, not only I, but the whole jury, would hear a harangue for an
hour on guilt by association. So when it came my turn to examine, I
announced that I had no questions and I somehow felt a very icy stare
from Judge Wyzanski. I don't know.
In the normal process then, the next thing that a lawyer worries
about is picking a jury. It just seems to me that the art of picking a
jury combines about nine parts what they call intuitive judgment, or
perhaps a homelier phrase, "hunch," and one part common sense.
Now, of course, the hunch part is the most important. That has been
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described by the revered Justice Cardozo as a vivid and arresting
description of one of the stages in the art of thought, and I might say in
passing that there is a great deal of writing on this question of intuitive
judgment. We use the word hunch, but ladies and gentlemen, if you
care to go into it, there is a tremendous amount of literature on intuitive judgment. The British have used it as a matter of international
diplomacy for years. They don't pursue things merely because of logic.
They know people and men; but we have the same thing when we
come to pick a jury.
In the federal court where the judge picks the jury if he cares to,
you are not given much of an opportunity to get that hunch part
working. But if he does permit you to examine on the voir dire, or in
state courts where they do permit you, I think lawyers do not exercise
the preparation that is available to them in learning more about prospective jurors.
Under a section of the United States Code, Title 28, Section 1864,
you are entitled under the federal practice to secure in advance of trial,
a copy of the entire panel, giving the names and addresses of the prospective jurors-to-be. Now, in New York, when the clerk picks the jury,
he pulls twelve cards out of a box and then eventually puts them on a
board and gives them to the lawyers. Those cards contain only the
name and address and occupation of the juror. If it's a lady who is
married, the card gives her husband's occupation and her former occupation. Now, that ordinarily is all that the lawyer has when he is picking a jury and trying to decide the best possible twelve for his client.
Whereas if you got hold of the list of the entire panel you could go
back to the clerk's office with that list-at least you can in New York
-and take a look at the juror's application for jury service, and there
you can learn his or her education. You can learn the place of birth if
that is important, and what is important, in some cases, if you care to
do it, you can go to the Board of Elections with the names and find
out how that party registered the last time he registered.
Now, I know all that information is not the same as having a complete investigator's report, but it's more than you would have if you
didn't do that little extra work, and it sometimes helps you in forming
an opinion as to the particular juror that you have in mind.
Now, even if you have all that information, even under the federal
practice you can ask the judge to ask the jury certain questions. I have
found lawyers in criminal cases where they intend to put their client
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on the stand ask the jury or through the judge-ask him to ask the
jury-whether or not any juror-and the jury is now constitutedwould now say that he would not believe the defendant because he had
a prior criminal record. He doesn't press it more than that-whether
he would now say he would not believe. Or if it is a fraud case, he can
ask the jury whether or not anyone has been victimized and if they
have, did they complain to the police or the district attorney, and what
satisfaction did they get.
A host of questions can be thought of that will enable you to see
whether or not the prospective juror is consciously or subconsciously
biased or sympathetic against your client. But it also has another purpose which the jury doesn't realize, and that is the jury becomes conscious by your line of questioning what your defense is going to be.
That's of importance to you because the juror then acts as your counsel while your adversary is questioning the witness, because he has in
the back of his mind just what you are going to prove, and he weighs
and analyzes the testimony as it is elicited on direct.
Now, you also have the problem of challenges. I have seen very few
jurors challenged for cause. Most of them, if there is cause, announce
it themselves. But on the question of your peremptory challenges I
have found a great number of lawyers not exercising all or afraid to
exercise some because it has a little offense to it. The juror who is
excused becomes a little slighted. I think that all of us agree that the
jury you are worried about is the jury that remains in the box. The
jurors that are excused accept the challenge with stoic finality. They
know that the lawyers have a right to challenge them, and they are
gone. You just worry about the ones that remain. And I have seen
lawyers too where they either got finished exercising all of their challenges, or perhaps only a few, but the jury looked all right and they
would stand up, even though they exercised all and announce to the
judge with a little look at the jury, "Your Honor, this jury is perfectly
satisfactory to my client." It doesn't do a bit of harm.
But I found too, that, particularly in New York where they might
have a large panel and twelve are sitting in the box and quite a few
are excused and you are exhausting them and perhaps ten are left, and
you want to excuse one and you are not too sure about it-I have
found it a very happy practice before you exercise your challenge to
look around and to see what you are going to get when you lose the
one in the box. Sometimes you hesitate, and this brings me to a very
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perplexing question which has been asked many times, and that is: do
you like women jurors? I have a rather frank answer for that. I like
all jurors who vote for my side. Now, I don't know what the feeling is
out here in the Northwest, but in New York, a great many defendants'
negligence lawyers have a feeling that women are a little bit too easy
with the purse strings and they almost as a group try to eliminate
women from the juries. They are not too successful because they are
there by the millions, but they try to cut them down.
I had an experience lately where I sat on a case as a judge on which
there were five women jurors, and it was a very, very serious injury
case. Very serious. This boy had his arm and leg cut off and the plaintiff asked the jury for four hundred thousand dollars, and he gave very
cogent reasons why he was entitled to four hundred thousand dollars,
and the jury went inside and they brought in a verdict of a hundred
and sixty-five thousand, and I heard a day or two later-my clerk was
talking to one of the jurors and he told me-that when the jury got
inside and after they had disposed of the question of liability and came
to the question of damages that the men, seven men on the jury,
wanted to give the boy four hundred thousand dollars and it was the
women as a group who held it down to that paltry sum of a hundred
and sixty-five thousand. I submit it to you merely as some probative
evidence as to the value of women jurors.
Now, you come, as I see it, to the question of the opening. I have
found it a rather good practice to ask the reporter to take down your
adversary's opening. You know it's nice if you can get something your
adversary said and then quote it correctly, and you quote it most correctly when you read it from the stenographer's minutes.
And then I found too, that if you expect some considerable sharp
issue of fact or facts to be had, it is good practice to ask the judge to
excuse all witnesses. Most judges comply with that, and the witnesses
are excused, and it deprives each witness of the opportunity of listening to the exact words of his fellow witnesses. But not only that, it
deprives him of the knowledge of your line of cross-examination, plus
the fact he is wondering if he is not telling a truthful story, whether he
is conforming with what the other witness had previously told.
Now, your opening should be brief as I see it, and factual because
all it is in effect is a statement by you as to what you expect to prove.
I've seen lawyers almost apologetic to the jury in their opening, saying
with some hesitancy what they expect to prove and giving them at that
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time some little doubt as to whether they will be able to do it. You
should be firm and without wincing, tell the jury exactly what you are
going to demand when the case is in. It doesn't pay to be mealy
mouthed about it.
Of course, sometimes where there is sufficient reason it is a good
practice to waive your opening. In the federal court there doesn't seem
to be any rule. The criminal rules are silent on it and some of the
judges in New York say that if you waive your opening, you have
waived it for good; but in reading recently one of the interesting trials
in this country, the trial of Samuel Insull, I found there that the federal judge who tried the case permitted the defendant's counsel to
hold his opening until the defendant's case was going to be put in. But
there is always a danger in that gamble because the jury doesn't know
what your plan of attack is going to be, and without knowing that they
cannot analyze the witness's testimony as it is being developed, which
is always of tremendous help to you.
Now, you come to the most important part of the case. You are now
going to put on the stand your witnesses. You are going to get from
them, out of their mouths and the exhibits for your client, his share of
justice, and unless you have devoted a great deal of time and effort,
this one performance-and it's usually only one performance-tells
the ratio of your client's share of justice to the amount of work and
diligence that you have put into it.
I have found it a practice based upon what the late Judge Caffey
told me, that one of the cardinal rules in putting a witness on the stand,
whether the witness is merely going to put in some formal proof or not,
is to give the witness a chance to get used to the chair. The judge had
a much more homely expression than that, but that was the substance
of it-to let him get used to the chair. I have found that some very
soft familiar questions give him a chance to find his own voice and
recognize the courtroom and to catch his breath, for that matter.
Instead of just getting right off and saying "Were you on the night of
so and so standing"--ask him, "What is your full name?" and then
when he gives it, "Do you mind telling us your address?" When he
tells his address, say, "Well, that's near the University, isn't it?" and
he says, "Yes"; and "What company are you with?"; and he gives the
name of the company; and "Have you been there long, Frank?"; and
he says, "Yes, 20 years"; and then say, "Well, that's a long while,
isn't it?" Just some preliminary, innocuous questions and the witness
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actually finds his breath, though oftentimes they are there gasping,
and until you quiet him down he forgets what he is there for.
Now, oftentimes too, you don't always have witnesses that are so
placid. Sometimes you have hostile witnesses and you don't have to
be so gentle with them.
I tried a White Slave Traffic Act case one time when I had six
hostile female witnesses, the girls in question, and you know they are
called in all the FBI reports and in some of the judicial opinions "victims." It is quite inaccurate in most cases, but the case that I tried had
six of these lovely girls and one was more beautiful than the next. The
judge that I tried the case before told me afterwards that had I not
asked each one the first question that I did, he would have not hesitated at all to have invited them all up to his house for the week end.
But I asked each one, the very first question, "What is your profession?" and each witness with a very icy stare and without a blush told
me, and from that point on they testified to the elements of the crime-they didn't volunteer anything, but they were so shocked I think by
each of the first questions that I didn't have too much trouble with
them.
But we did have a girl in that case who was cooperating with the
government. She was our principal witness, and to use her phrase, at
the time of the trial, she was not "in the racket," and she wouldn't
testify under her true name. I agreed to use a fictitious name, so when
I put her on the stand she gave her name to the clerk, and I said, "Is
that your true name?"; and she said, "No." I said, "Is it a fictitious
name?" and she said, "Yes." I said, "What was your profession during
the time of the indictment?" and she told me what her profession was.
I said, "Is that your profession now?" and she said, "No." I said,
"What is your profession?" and she said, "I am a housewife." I said,
"You are married?" and she said, "Yes." I said, "Is that the reason
you are testifying under a fictitious name?" and she said, "Yes." Now,
that put my opponent in a bit of a spot, and he was quite clever. He
started off his cross-examination by making a little speech. He said,
"Now, Miss, I don't want to go into your personal affairs and I
wouldn't even ask you where you are living now, or your right address,"
although I think he could if there was a question there of her credibility. But he said he wouldn't do that; it wasn't a gentlemanly thing
to do. I was half way out of the chair, but I couldn't complain too
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much so I think we both scored on it; but it is a good idea where you
use fictitious names.
Now, if the witness's testimony is long and complicated factually
there is a practice that is followed in New York and in the D.A.'s office.
Every assistant is required to reduce each fact to a paragraph and
sometimes those paragraphs run to many, many pages. But once you
have reduced each fact to a single paragraph, when you take the witness on direct, you can cross off each paragraph that is covered. It
also helps you in presenting it chronologically so that nothing is
omitted. It means extra work and harder work, but I'm sure that you
agree with me that the hard work is what pays off. In fact, I have a
theory. I'm sure there's no statistical basis at all, but given any case
that doesn't run contrary to some anti-social concept or some preposterous thing; given any case otherwise, if it is adequately prepared
nine times out of ten it can be won before the jury-any case. The
success is measured by the amount of preparation.
Now, when your witness is turned over to your adversary, or when
you are the adversary on direct, you should keep notes. I don't mean
to become a stenographer. I have seen lawyers keep pages and pages of
notes and become so far behind in their work as a stenographer that
they have got to be four and five questions behind the examiner. I have
seen it in the Hiss case where Mr. Cross was writing down and would
suddenly come to something that would shock him and object and the
judge said, "Well, that happened a few minutes ago and the witness
has answered."
I have found too that these yellow pads are a complete menace.
The pages get lost. You can't keep them in order. John W. Davis and
Theodore Kendall in New York use a black hard covered notebook, the
same as children use and they keep notes on the right hand side of the
page only and leave the left hand side of the page for observations that
they make at night, or after the witness has finished. But they keep
notes only with regard to matters that they are going to cross-examine
on. They have to rely on their memory as to the others, and oftentimes
you don't have more than a page of notes for a witness. The great Max
Doyer would probably have less than a whole page for ten witnesses,
but the purpose is to pick out a fact that shocks your recollection or
your memory that you are going to pursue on cross-examination. They
are not going to pay you for a transcript of the testimony that you
take, anyway.
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I come to the question of cross-examination which is the subject of
a great many books and lectures, but as I see it, according to the
movies, the reason for cross-examination is the only reason that they
have movies about lawyers. The lawyer always on cross-examination
explodes some very nefarious plot and turns the tide of the lawsuit just
by his agility there.
Now, despite Mr. Wellman and the other authorities, I am sure you
will agree with me, that very few cross-examinations ever change the
tide of a lawsuit. The lawsuit is won and lost on your direct examination of your witness. I don't mean that cross-examination serves no
purpose because it does, but I do mean that the examiner must have a
purpose, not merely that it is his turn to be upstage and center. That's
not the purpose of cross-examination. As I understand its theory, its
chief purpose is to prove to the jury that the witness's direct testimony
is in some way or other inaccurate or biased, or not inconsistent with
your witness's testimony. It is infrequent indeed that a cross-examiner
is ever able to catch a witness lying. However, the most that he can do
is to suggest to the jury by his cross-examination that the witness is
not testifying to the whole truth by reason either of his inability to
recall the whole truth, or because of some conscious or unconscious
sympathy for your adversary. This should be the main purpose in
cross-examining factual witnesses, because unless the purpose is understood the cross-examination usually results in the witness retelling his
direct testimony, and with more emphasis the second time.
I suggest that when you hear the direct testimony, you put down
two or three facts that you are going to pursue and pursue only those,
because if the witness is telling the truth and honestly recalls the facts,
nobody can do anything about it. All you do is to annoy the jury.
In the Hiss case we called this Mrs. Edith Murray as a rebuttal witness and she was the colored maid who testified that both Mr. and
Mrs. Hiss lied when they said that they had not visited the Chambers
in their Baltimore home. She was a sincere, intelligent woman, with no
understanding of the importance of her testimony. But when she was
cross-examined, and I assumed the vigor of the cross-examination was
because of the cogency of the evidence, Mr. Cross kept trying to trick
her-"trick" is the wrong word-tried to confuse her on some of the
matters that she had testified and kept belaboring her. I actually could
hear the jury keep changing their feet in the way they were sitting, in
sympathy with the witness. There is something about it that changes
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the atmosphere of the courtroom that you can feel; and nothing is
more disadvantageous than to have the jury in sympathy with the
witness that you are cross-examining because it reacts against you and
against you personally, and that personal equation in the jury room is
an important factor.
When I cross-examined Mr. Hiss I had a very difficult problem
because from all that I had read I was convinced that the man was
brilliant and he had almost a photographic memory, and I was certain
that I couldn't catch him in any inconsistency--positive that I
couldn't. But I did notice that both in his direct testimony and when
he was cross-examined in Congress and when he had been interviewed
by the FBI, he wasn't one for giving categorical answers. He had more
distinctions than Duns Scotus had, but he would never answer a question "yes" or "no." He would always amplify it or go off on a tangent, or
some explanation, and I decided that the only way I could bring out
the clear cut distinction between the way he answered and the way
Chambers answered-Chambers answered "yes") or "no" with snap
to every question-the only way I could bring that out so the jury
could see the distinction between the two men-was to do it over a
long period of time, and I cross-examined Hiss for three days. After
the first day, it became obvious to me that the jury was seeing through
the veneer of this very skillful and intellectual person. In an effort also
to break the veneer, I never called him "Mr. Hiss" at all. I called him
just "Mr. Witness," thinking that that would annoy him. I am sure
it didn't, but I just tried.
Now, with experts who are not testifying to factual matters but are
merely expressing their opinions, I think the role of cross-examination
is more difficult. Your purpose is merely to show to the jury that this
expert and your expert are not in disagreement, or if they are in disagreement that there is a margin wide enough for two experts to disagree honestiy. Seldom are you able to show any disqualification
because of experience or education, but if there is a chink in that armor
you should give it a glancing blow.
Now, to examine an expert properly you should have some knowledge of the subject matter yourself, and this you gain by talking to
your expert and reading what he suggests. In the Hiss case I consulted
with two very eminent psychiatrists many, many nights-successive
nights over quite a period of time and they gave me a number of books
to read. All the time I was doing it, I didn't think that the judge was
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going to allow the doctors to testify anyway because the first judge
didn't, but Judge Carter announced a day or two before the psychiatrist
took the stand that he was going to permit it. As a result of my consultation and the reading, I had a vague idea of the subject matter,
but I was actually staggering around for help. I called a lawyer in
New York who had perhaps tried three or four thousand cases in his
life; in most of them he cross-examined doctors. I asked him whether
he didn't mind giving me some advice that he must have picked up in
all those years of trial practice; and I asked him particularly what he
would recommend in cross-examining a psychiatrist. He said he
learned only one rule in all those years and that is when you crossexamine a doctor don't cross-examine him about anything relating to
medicine.
He said you can go into physics or baseball or anything else, but
"Keep away from medicine." He said he examined a brain specialist
one time and the guy got him inside of a brain and it took him two
days to get out.
Well anyway, as a result of my talking with the experts I decided
that that was pretty good advice. So I listened to Doctor Binger-I
think he testified for a full day on direct-and after he gave his qualifications the substance of his testimony was that Chambers was suffering from a well known psychiatric disease called a "psychopathic personality." He then went into a long discussion as to what the various
symptoms were. My plan of attack was rather simple, but I can tell
you that it took a considerable amount of time and discussion with my
associates to work out the plan.
The first thing we decided to do was to give a glancing blow to the
question of qualification. The doctor had testified that he had graduated from medical school in 1914. He didn't tell the date when he became a member of the American Neurological and Psychological Society-I think that's the name of it-but actually we knew that it was
1946. So in cross-examining him I said, "As I understand it, Doctor,
you graduated from medical school in 1914, and you were admitted to
this board of psychiatrists in 1946, a period of 32 years after you got
out of medical school. Is that correct, Doctor?" and he said, "Yes, that
is correct." And I said, "You didn't tell us that on direct examination;
that you only became a member of this board in 1946, did you?" and
he said, "No." Of course nobody asked him, but he said, "No."
Then I said, "Is it a fact, Doctor, that you were deferred member-
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ship in this society?" There was some fencing about that, but he said
that he thought he was, and then I said, "As a matter of fact, Doctor,
you were deferred more than once weren't you?" He wasn't too sure,
but it was just a glancing blow to start the examination. Then I
brought out repeatedly throughout the examination that the doctor
wasn't going to tell the jury, or hadn't told the jury how Mr. Chambers
got these secret documents. I made that quite clear to the doctor. I
said, "Now, you are not telling us, or the jury, or giving us any explanation how Mr. Chambers got all these State Department documents,
are you?"; and he said, "No." And I said, "You are not telling us nor
can you tell us which witness or which protagonist here is telling the
truth?" No, he wasn't doing that at all. He was just giving his opinion
as to what, after seven days of watching, he thought Mr. Chambers
was suffering with.
So the point was, that each time I had an opportunity I would remind
the jury through the questioning that the doctor wasn't giving any
explanation. In other words, he wasn't contradicting Chambers in any
way as to how the documents got into his possession. But then, I did
something which, because of its simplicity, I'm sure had a very telling
effect.
The doctor in his direct examination had said that one of the symptoms of a psychopathic personality was the habit of the witness Chambers of looking at the ceiling when his inquisitor was asking questions.
If anybody did that when a question was asked, it was a symptom of
psychopathic personality. We had noticed the doctor doing it all day
himself. But even though I knew it, I didn't know how I could find out
whether the jury knew it. It would be a little improper to ask them, so
we decided to do it this way: I told my assistants when I started to
cross-examine, that one fellow would keep the count of the number of
times the doctor looked at the ceiling, and another fellow would time
it for an hour. At the first recess, I found out the doctor looked at the
ceiling fifty-nine times in one hour. Then I had to convey that back to
the jury, but not too abruptly, because if I just merely asked him the
jury would lose the significance.
So after recess we arranged that every time that the doctor looked at
the ceiling, two or three of my associates would look up too.
Then I started to look up, and after about four or five minutes all
twelve people in the box glanced up. Then I said to the doctor, "Doctor, we have kept some statistical information here, and it appears that
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you have looked up at the ceiling fifty-nine times in an hour. Would
you describe that, Doctor, as a symptom of psychopathic personality?"
The doctor blushed for a while and said, "Well, you have me thereyou have me there." So it reduced itself to almost-not humor-but a
farce, and it had, although simple as I said, I'm sure a very telling
effect with the jury; but the principal reason I think that I scored on
cross-examination with the doctor, if I scored, was not that at all. It
was principally because the doctor was not testifying as a complete,
unopinionated expert. He was giving an opinion of a person who was
prejudiced-prejudiced in favor of the defendant and against Chambers-and that's when I brought out on cross-examination that he was
biased; and that was the principal motive in cross-examination-to
show that the doctor was not giving a straightforward medical opinion
but rather, in effect, was another advocate in the courtroom.
And now, one last word on cross-examination and I'm sure that
everybody here is conscious of it. When I say one last word, I mean
just one word, and the word is "why." That has been told to me so
many times and I'm sure you have heard it. Never ask on cross-examination "Why?" Sometimes if you ask that question and the witness
starts to explain you will never stop him, and the judge will be in there
to say, "No, you asked him why. Let him go ahead now," and-blood
starts coming out of you up to here.
As a matter of fact, Whistler once sued for libel in England, and he
was on the stand and he was being questioned as to the length of time
that it had taken him to paint a particular picture which was the
subject of the libel suit, and a great British lawyer asked him-he had
said that it took him four hours to paint it-"Why, if it took you only
four hours to paint it, did you charge six hundred guineas?" And he
asked for it, because Whistler said, "M'Lord, that four hours represented an entire life of study and experience." I can just see the lawyer
saying "Ugh."
Now, some little things about exhibits. It seems to me that with the
price of a lawsuit in the balance, it's much cheaper to get twelve copies
of exhibits than to have one exhibit alone. When you go to pass it to
the jury, the foreman looks at it and then it goes on, and by the time
it gets down to about number five, you could cut with a knife the
silence in the courtroom; whereas if you had twelve you could just
pass them out and it is all over in a second. But lawyers don't think
of that, and that is because their preparation is not as thorough as it
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should be. And then if you have a good physical exhibit after the jury
sees it, don't hide it. Do everything but put it under their noses every
two or three minutes.
In the Hiss case, the other side introduced a typewriter and every
morning I found it in the back of the courtroom and I pushed it right
up and put it on my table, right in front of the jury room. Nobody ever
suggested moving it at all. Keep it there and move it and dust it or do
anything you want to, but let the jury see the thing.
We had large photographic pictures of these typewritten documents
and after the experts finished testifying as to those-I suppose the
ordinary place to put them was in the cellar somewhere. But, we had
them hung on a big panel and right in front of the jury all the time.
Not by accident, it was the nicest letter that was in there, with some
of the handwriting pictures, and every time they would come in every
juror read the same exhibit every day. You should have them around
somewhere. Try to leave them on the little board in front of the jury
box. Some fellows will also try to leave exhibits there that they can't
get in.
In New York when a man is arrested and the police give back his
record, it's a yellow sheet and it's known to all the lawyers as the man's
yellow sheet. Some lawyers, not in the D.A.'s office where I was, but in
another D.A.'s office, if they know the defendant isn't going to take
the stand are always fussing around with the yellow sheet, and leaving
it here and getting it mixed up with their papers. Because jurors
become awfully smart. In some of the places in New York, a group,
maybe two hundred, will be assigned to one court to try criminal cases
with one assistant for the month. The People usually lose the first case,
and then the assistant talks to those jurors and says, "You let out a
bad guy there." "Well, it looked pretty even to us and the Judge told
us about reasonable doubt, and stuff." "Yeah, I know, but the guy had
a record from here way up to there. That's why he didn't take the
stand." So the second, and third, and fourth trial that month with those
jurors back, when the defendant doesn't take the stand they know why
he didn't take it.
Well, I'm running past my time, but to end it the question of summations as you know is so important, but I have known a number of
lawyers who diligently prepare their summation, have a stenographer
in and sound terrific on the twelfth floor of one of the buildings over
here, and she transcribes it and then they read it to the jury.

STATE BAR JOURNAL

[Nov.

I have found and I think that most of you will agree that the best
plan is to prepare an outline with six or seven topics on the back of an
envelope and then coordinate your exhibits to that outline. Nothing is
more exasperating than to be just going like mad and then think of an
exhibit and can't find it. Then you are all around the place looking
for it, whereas if you get your exhibits in order and coordinate them
with your outline, you can just pick them up one at a time, and you
have no trouble looking for them and you don't get that tremendous
silence that is so annoying to you and to the jury. Although I assume
some lawyers won't agree, I do believe the old fashioned senatorial
harangue that used to be so prevalent in the turn of the century has
gone with the high buttoned shoes. The American jury is a pretty hard
group to fool, and I think that you'll do best if you marshal your facts
and present a clear and convincing argument to them in your natural
voice. I don't mean that you shouldn't raise your voice or use some
grimaces or some emotion, but you don't have to be running for the
Senate at the same time.
It's also, as you know, bad practice to talk down to the jury. You
have to get right in there as one of them. One of the great negligence
lawyers in New York had a case before me, and he certainly told the
jury. He said, "You know, the reason I like to sum up with an American jury is that I get the feeling that I'm sitting down in their house.
I'm sitting down and explaining to them how I understand the facts. I
like to be one of you," and he's almost sitting in the chair with them,
and he does a good job.
Now, I suppose the last thing that I should talk about is what to do
while waiting for a verdict. I think that's a medical problem-and I
have no solutions.
RESOLUTIONS ADOPTED AT
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(Note: Texts of resolutions adopted are set forth herein, in the
order of adoption. Space did not permit publication of the discussions relating to the resolutions, which, where of particularinterest, are summarized in notes following the texts.)
RESOLUTION

No. 1

Be it resolved that this Association is of the opinion that the legislature should direct the revisor to restore the text to the Revised Code

